





































































































































































































































































































































































































































































































































































































































































































































































































































































































Letter to City Council Regarding Council Ordinance 118805 «
Crowd Control Tools

s Ghigf Canmen Best on d

July 23, 2020

Lorena Gonzalez, President and Lisa Herbold, Public Safety Chair
Seattle City Council, City Hall

600 Fourth Ave, 2nd Floor

Seattle, WA 98104

Re: City Council Ordinance 119805 ~ Crowd Control Tools
Dear President Gonzalez, Chairwoman Herbold, and Seattle City Council Members:

SPD has confirmed with the City Attorney’s Office that the City Council ordinance
banning the use of less lethal tools — including pepper spray — commonly used to
disperse crowds that have turned violent, will go into effect this weekend as written.

I am sending this notification for the purpose of ensuring | have done my due diligence
of informing Council of the foreseeable impact of this ordinance on upcoming events.
Itis a fact that there are groups and individuals who are intent on destruction in our City.
Yes, we also have seen weeks of peaceful demonstrations, but two recent events
(Sunday, July 19th and Wednesday, July 22nd) have included wide-scale property
destruction and attacks on officers, injuring more than a dozen, some significantly.

This weekend we know that several events are planned across the city that will
foreseeably involve many of the same violent actors from recent days. There is no
reason not to assume we will continue {0 experience property destruction, arson,
looting, and attempts to injure additional officers throughout the weekend and beyond.
With this Council ordinance, we hear loudly and clearly that the use of these less-lethal
tools by SPD officers to disperse crowds that have turned violent have been completely
banned by City Council.

Under these circumstances, as created by Council, we cannot manage demonstrations
as we have in the past. If | am not allowed to lawfully equip officers with the tools they
have been trained {o use to protect the community and themselves, it would be reckless
to have them confront this level of violence under the current legal restrictions imposed
by Council.

Some have asked why officers are not arresting those engaging in criminal behavior, as
officers do every day, and as they have in recent protests. If it is safe {0 do so, and even
when it places their lives in danger, our officers always directly address criminal
behavior. They do this, however, when they know they have the {ools shown {0 allow
the safe use of their policing powers. This Council ordinance denies them access o
these tools that have been an essential part of their court-approved tactics.

We have clear, court-mandated procedures for arresting individuals, grounded in the
principles of de-escalation. SPD’s de-escalation principles are premised on the
expectation, consistent with policy and best practices, that officers have the full array of
approved tools. In large crowds, there is no safe way for officers {o effect arrests when
their colleagues do not have the tools necessary to protect them.

FOIA CBP 003670



As City Council’s legislation goes into effect, it will create even more dangerous
circumstances for our officers to intervene using what they have left — riot shields and
riof batons.

For these reasons, SPD will have an adjusted deployment in response to any
demonstrations this weekend. The Council legislation gives officers no ability to safely
intercede {o preserve property in the midst of a large, violent crowd. Allowing this
behavior deeply troubles me, but | am duty-bound to follow the Council legislation once
it is in effect. If the Council is prepared to suggest a different response or interpretation
of the legislation, | stand ready to receive it.

Additionally, while the Ordinance by title suggests a limitation {o crowd management
purposes, the language of the Ordinance, in its blanket prohibition on the procurement
and ownership of such tools, effectively eliminates these tools as available less-lethal
options across the board. The bill clearly bans OC spray at any rally, demonstration or
other event, despite if it turns violent.

Further, while we recognize a limited exception for the targeted use of OC spray, the
exception does not realistically allow for deployment in such a manner that ensures the
aerosol does not disperse onto anyone other than the intended subject. For these
reasons, officers who typically deploy with OC as one of their standard less-lethal
options will no longer be carrying this tool.

We continue to assess the impact of the prohibition on the procurement, ownership, and
use of these tools on SWAT operations.

| believe Council can lead on de-escalation at each of these events through their voice
and presence encouraging peaceful demonstrations. It remains my deep hope that once
OPA and the OIG have had the opportunity to complete the analysis tasked {o them,
Council will engage productively with SPD and

its accountability partners to forge a meaningful path forward that provides for public
safety in these unprecedented times.

Sincerely,

Carmen Best

Chief of Police

Seattle Police Department

cC

Tammy Morales, Councilmember, District 2

Kshama Sawant, Councilmember, District 3

Alex Pedersen, Councilmember, District 4

Debora Juarez, Councilmember, District 5

Dan Strauss, Councilmember, District 6

Andrew Lewis, Councilmember, District 7

Teresa Mosqueda, Councilmember, District 8, At-Large
You may find Ordinance 119805 and other documentation
here: https://seattle.legistar.com/LegislationDetail.aspx?1D=4564636&GUID=90ED
F5B4-7607-43BB-A99C-514C0B51CB56
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IMTHE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

TUCK WOODSTOCK; DOUG BROWN; Case Mo, 320-0v-1035-81

SAM GEHREKE; MATHIEU LEWIS-

ROLLAND: KAT MABOMNEY: JOHN TEMPORARY RESTRAINING
BUDOFY; and those simdlarly sitmated, DRDER

Plaintifls,
¥,

CITY OF PORTLAND; and
JOHN DOES 1-60,

Diefendnns.

Matthew Borden, 1. Noah Hagev, Athul K. Acharys, snd Gunnar K. Martz, BRAUNHAGEY &
Borpew Lup, 351 California Street, Tenth Floor, San Francisco, CA 84104; Kelly K. Simon,
Antpracan Crvie Lmerries Union Founmation oF Oreaon, PO, Box 40385, Portland, OR
QT240. OF Attomeys for Plamtiffs.
Maomi Sheffield and Denis M. Vannder, Deputy City Attorneys, OFpoe 08 THE PORTLAND CrTY
Arrorney, 1321 8% Fowth Avenue, Room 430, Porland, OR 97204, Of Atomeys for
Defendants,
Michael H. Simon, District Judge.

Plairtithe Touck Woodstock, Doug Brovwrn, Sarn Geheke, Mathien Lewis-Rolland, Kat

Mahoney, and John Rudoff {collectively, “Plamtifis”™) bring this putative class sction against the

City of Portland (the "City™) and numerous as-ofyet unnamed individoal and supervisory

PAGE 1 -~ TEMPORARY RESTRAINING ORDER
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officers of the Portlend Police Burean (“PPB™) and other agenciss allegedly working in concert
with the PPR. As alleged in the Complaing, Plaintitfs sesk *to stop the Portland police from
assauiting news reporters, photographers, legal observers, and other nevteals who are
documenting the police’s violent response to protests over the mupder of George Floyd.™
Complaint, 11 (ECF 1y Plaintifls assert that *{the police’s efforts to intimidate the press and

suppress reporting on the police’s own misconduet offends fimdamental constitutional

protections and strikes at the core of our demoosracy.” & Plaintifls allege vioktions of the First
argd Fourth Amendments of the United Bates Constitution and Article § sections § and 28 of the
Oregon Comstitution, Plaintitls request declarstory and imunctive relief and money damages.
Pending before the Cowrt is Plaintifts® Motion for Temporary Restraining Order and Preliminary
Infunetion. BOF 7. The Cowt has revigwed Plaintifls® motion and 19 supporting declarations.
Although Defendants have not vet formally appearved in this lawsnit or had suflicient time {o file
any responsive documents, onJuly 1 and July 2, 2020, the Court beard the respective positions
of the parties by telephons conference. For the reasons explained below, Plaintiffy” motion for a
temmporary restratning order (FTROYY s granted In part
STANDARDS

In deciding whether to grant a motion for TRO, cowrts ook to substantially the same
factors that apply to 2 court’s deeision on whether o tssue o prehminary Injonchon, See
Stubtbarg 'l Sales Co. v Jokn D, Brush & Co., 240 F3d B33, 839 o7 (9th Cir, 20013, A
preliminary fnjunction is an “extracedinary remedy that may only be awarded upon a olesr

showing that the plantifl is entitled to such reliel” Winfer v Nap Res. Defense Councll, T,

i3

3

555 ULE 7, 22 (20083, A plaintiff seeking a preliminary injunction generally must show that:
{13 he or she is lkely to succeed on the merits; (23 he or she is lkely o suffer ireparable hamm in

the absence of preliminary relief; (3) the balance of eguities tips in his or her favor; and (4) that

PAGE 2 - TEMPORARY RESTRAINING QRBER
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.

an injunction is in the public interest, X at 20 (rejecting the Ninth Cireuit’s carlier rule that the
mere “possibility” of irreparable harm, as opposed 1o g Hkelthood, was sufficient, in some
chrowmstances, o justify o preliminary Injunction),

The Supreme Cowt's decision in Wister, however, did not disturb the Ninth Chreuit’s
alternative “serious questions”™ test. See Al Jor the Witd Roclies v, Cotirell, 632 ¥.34 1127,

TI31-32 (9th Cir, 201 1) Under this test, “serious questions going to the mertts” and a hardship

balance that tips sharply toward the plaintiff con support ssuance of an injunction, sssuming the
other two elements of the Woder test are also met.” &4 a0 1132, Thus, g preliminary injunction
may be granted “if thers is a likelthood of trreparable injury to plaintif}; there are serious
guestions going to the merits; the balance of hardships tips sharply W Bvor of the plaini i and
the injunction is in the public interest” MR v Dreyfis, 697 ¥.34 706, 725 (9th Cie, 20123
PISCURSION

Plaintdfl Tuck Woodstock has been a Joummaliss for seven vears, Thelr work has been
published in the Washington Post, NPR, Portland Monthly, Travel Portlond, and the Portland
Mercury. They has attended the George Flovd protests several times as a freelancer for the

*ortiarsd Mercury and mwre times as an independent journalist. When they attended these

protests, they wears a press pass from the Pordand Meroury that states “MEDIA” in large block
letters. At all times during pelice-ordered dispersals, They holds 2 media badge over thelr head,
BECF 23,9933

Plaintiff Doug Brown has attended many protests in Portland, first as a journalist with the
Portlard Mercury and later as o voluntesr legal observer with the ACLUL He has attended the
George Floyd protests on several nights, wearing a blue vest issued by the ACLU that clearly
identifies him as a legal observer, for the purpose of documenting police interactions with

protesters. BCF 9, 44 1-2.

PAGE 3 - TEMPORARY RESTRAINING ORDER
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Plaintiff Sam Gehrke has been a fpurnalist for four vears, He previousty wag on the staff
of the Willomette Week a3 g contracror, He now i g freelance journalist, His work has been
published in Pirehfork, Rolling Stove, Vortex Muic, and Eleven PDX, a Portland musie
magazine. He has atended the protests in Portland during the last month for the purpose of
docwmenting and reporting on ther, and he wears 5 press pass fom the Wilfomerte Feek
BOF 10,99 1-3,

Platntift Mathieu Lewis-Rolland i o fresiance photographer and photojournalist who has
covered the ongolng Portland protests, He bas been a freclance photograpber and photojournalist
for three vears and 1s a regular contributor to Eleven PDX He i listed on its masthead, ECF 12,
Wi

Plaintiff Kat Mahovey s an independent attorney and unpaid legal observer, She has
attended the Portland protests searly every aight for the purpose of decumenting police
inferactions with protesters, She wears a blue vest tssued by the ACLL hat elearly identifies her
asan “ACLU LEGAL OBRSERVER ™ BECF 13,94 1.2, BECF 26,9 3

Platntiff Jobn Rudotf is a photejournalist. His work hag been published internationally,
ieluding reporting on the Syrian refuges onses, the “Unite the Right™ events in Charlottesville,
Virginia, the Paris “Yellow Vest” protests, and the Rohingya Uenocide. He has attended the
protests in Portland during the past month for the purpose of documenting and reporting on them.
While attending the Portland proteste, he carries and displays wround his neck press identification
From the Mational Press Photwographers Association, of which be has been & member for
approximately ten years. He also wears a belmet that 18 clesrly marked "Press.” BOF 17, 99 13,

Plaintiffs and other declaranis have suobmitted evidence of PPB officers targeting

urmalizts, For example, Touck Woodstook reports that on several nights, the police hawe

PAGE 4 —~ TEMPORARY BESTRAINING ORDER
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announced that any members of the press who remain in a gpecified area “will be arrested
alongside protesters.” BOF 23,9 100 In addition, on June 30, 2020, Ms, Mzhoney attended the
protests in North Portland as 2 legal observer. She wore ¢ blue ACLUszued vest thet clearly
identifies her as a legal observer. Her vest reads "ACLU LEGAL OBSERVER,” in big block
letters across the back and smaller lettering on the front. Ms. Mahoney states that a police officer
slarmmed her in the back with 2 troeheon, striking her diagonally from the base of her vight
shoulder blade to her lower left side, across her spine and riboage. Another officer van up 1o her,
vellad, “MOVE” and shoved her, She stumbled Into a protester and had 1o be helped w her feey,
all while wearing her blue ACLU-issued legal observer vest with the words "ACLU LEGAL

OBSERVER” plainly visthle, She sdds thet she also saw the polive chase and attempt to beat two

Led

other legal ohservers who also were clesrly marked as legal observers, BCF 26,94 3,9, 1
Devlarant Adex Milan Tracy is a journalist with a master’s degree in photojournalism, He
reports seeing PPB officers arresting photojournalist Justin Yau and jowmalists Cory Elig and
Lesley Mclay after the arresting officers were informed that these people were credentialed
members of the press. Declarant Tracy adds that the police removed Ms, MoLay’s press badge
during ber arest, BCF 28, 99 1, 8§12, Declarant Tracy also reports thet in e early bous of
June 16th, he was documenting pobice officers, when one officer told My, Tracy to “get out of
here now™ or he would be amrested, According to My, Tracy, the officer sdded, 1 don™t care if
vou'te press, get out of here right now” BECF 22,4 12,
The First Amendment prohibits any law “abridging the freedom of speechy, or of the
press. |7 ULS, Const, amend. L Although the Fist Amendment does not enumerate special righis
for observing government activities, “{tThe Supreme Cowrt has recognized that newsgathering s

an activity protected by the First Amendment,” United Stotes v Sherman, 381 F.24 1358, 1361

PAGE 5~ TEMPORARY RESTRAINING ORDER
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{Bth Cir. 1978y, see Bravebarg v Haves, 408 1LE. 665, 681 {1972 (" Wiithout some peotection
for seeking out the news, freedom of the press could be evisverated.™

As the Ninth Cirenit has explained: “Open government has been o halbmark of our
democracy since owr nation’s founding.” Lefeh v Salozor, 877 F3d B892, 897 (9th Cir, 2012)
Purther, “the Supreme Court has long recognized a qualified right of access for the press and
puhlic to observe povernment activities.” Jd, ot 898, By reporting about the government, the
media are “surrogates for the public.” Richkmond Newspapers, Ine. v, Firginia, 448 118, 355, 573
(19803 (Burger, CJ., aanouncing judgment); see alvo Cox Broad. Corp. v, Col, 4200105, 449,
45091 (1975 ("{1n a society in which each individual has but limited time and resources with
which to observe at fivst hand the operstionz of his government, he relies necessarily upon the
press to bring o him in convenient form the facty of those operations.”). As Burther desoribed by
the Ninth Clrouit, “Pwihen wrongdoing s underway, officials have great incentive to blindfold
the watchiful eves of the Fowth Estate” Leigh, 677 F.3d at 500 {quoting Timethy B. Dyk,
Newsgathering, Press devess, and the Firgt Amendmens, 44 Sray, Lo Rev, 937, 949 (1993}
{*] Wihen the government announoes i is excluding the press for reasons such as administrative
copveniene, preservation of evidence, or protection of reporters” safety, it real rootive may be
to prevent the gathering of information about government abuses or imcompetence.”” 1,

Addressing the reguirements for granting 3 lemporary restraining order, because
Defendants have not yvet entered o formal appearance or had a sufficient opportunity o regpond
to the allegations and evidence, it would be vafsir ot this tme for the Cowrt to conslude that
Plaintif?s have shown a substantial likelihood of success on the merits, There is, however,
nothing unfair in the Court recognizing now that Plaintiffs have shown, af the minimam, serious

questions going to the merits. In Press-Enterprise Co. v, Superior Cowrd {(*Frexs-Exnterprise I,

PAGE 6 -~ TEMPORARY RESTRAINING ORDER
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ATE UL, 1 {1986), the Supreme Court established g teo-part test for right of access claims. Firg,
the court must determine whether a right of acoess attaches to the governent procesding or
activity by considering (1} whether the place and process have historically been open to the press
and general publiv and (2) whether public access plays a signilicant posttive rode w the
functiouing of the particular process In question, Prese-Esterprive I 478 U R, a1 8-, Recond, if
the rourt determines that a gualified right spplies, the government meay wvercome that right enly
by demonstrating “an overriding interest based on fndings that closure is wssential o preserve
Bigher values and i3 nrrowly tadored to serve that inderest” A, at 9 {cilgbion omitled); see olso
Leigh, 677 F.A3d gt 898 (dizcussing Press-Earerprive 1. The public sirests historically have been
open to the press and general publie, and public observation of police activities in the streats
plavs a significant poesitive role in ensuring conduct remaing consistent with the Constitution,
Further, there are at least serious questions regarding the police wetios divected toward
fournalists and other legal observers and whether restrictions placed upnn them by the PPB wre
nrowly tadlored.

Mext, anytime there is a serlous threat o First Amendment rights, there is a Hielihood of
frreparable inpury. U nder the law of this eireuit, a party seeking preliminary injunctive relief in
a First Amergdment context can establish frreparable infury suffeient to merdt the grant of relief
by demonstrating the existence of g colorable First Avendment olobm” Warsoldier v Woodford,
418 F.3d 989, 1001-02 (3th Clr. 2003) {quotation marks omittedy; see adve 114 Charles Alan
Waiauy, FrpEral PRacor & Procenurg, § 29481 (3d od, 2004 When an alleged
deprivation of & constibutional right {s involved, most courts hold that no further showing of

irreparable injury is nocessary”)

PAGE 7 TEMPORARY RESTRAINING ORDER
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Regarding the public interest, *olourts considering requests for preliminary iyjunetions
have consistertly recognized the significant public irderest in upholding First Amendment
principles” dssocloted Presy v Oter, 682 F.3d 821, 826 (9th Cir, 20123 {guotation marks
omitted). Further, "1t is always in the public interest to prevent the violation of 2 party’s
constitutional rights.” Melendres v, drpaio, 695 F.3d 990, 1002 (5t Chy, 2012) {guotation marks
omitted) {granting an injunction under the Fourth Amendent). Finally, because Plaintiffs have
“ratsed serious First Amendment questions,” the balance of havdships “tps sharply in
[ Plaintitts’} favor” Oty Howse, e v Oty of Botse, 490 F 3d 1041, 1039 (9th Ciy, 2007)
{quotation marks omitied).

Accordingly, the Court grans in part Flaintiffs” motion for TRO (BECF 7) and Orders as
fodlows:

TEMPORARY RESTRAINING ORDER

1. Drefendants and their agents and emplovees, including bt not Hmited to the
Portland Police Buresu and all persons acting under the direction of the Portland Police Bureay

{collectivaly, “the Police™), are enjoined from arresting, threatening to arrest, or using physical
foree directed apainst any person whom they know or reasonably should know 15 8 Journalist or
Legal Observer {as explained below), unless the Police have probable cause fo believe that such
mdividual has committed a crime. Por porposes of this Order, such peesons shall not be required
ter disperse following the lssuanve of an ovder to disperse, and such persons shall not be subject
to arrest for not dispersing following the issuance of an order to disperse. Buch persons shall,
however, remain bound by all other laws.

2. Diefendants and their agents and emplovess, ineluding but oot Hmated o the
Portland Polive Burcay and all presons acting under the direction of the Portland Police Bureau

{collectively, “the Police™), are further enjoined from seizing any photographic squipment,

]
o

PAGE 8 - TEMPORARY RESTRAINING ORDER
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audio- or video-recording ecuipment, or press passes from any person whom they know or
reasonably should know is 2 Joumahst or Legal Observer (a5 sxplamed below), or ordering sueh
porson o stop photographing, recording, or observing a protest, unless Defendants are also
fawfully seizing that person consistent with this Order. Police must return any selzed equipment
oF press passes immediately upon relesse of a person from custody,

kR To facilitate the Poliee™s identification of Journalists protected vnder this Order,

the following shall be considered indivia of being a Journalist visuad identification as a merber

g

e

of the press, such as by carrving 2 professional or anthorized press pass or wearing a professional
or authorized press badge or distinetive clothing that identifies the wearer as a member of the
presg, These indicia are not exclusive, and a person need not exhibit every indicium to he
sonsidered a Journalist under this Order, The Polive shall not be Hable for unintentional
viplations of this Order in the case of an individual who does not carry a press pass or wear g
press badge or distinctive clothing that identifies the wearer as o member of the press,

4. To facilitaie the Police’s identification of Legal Observers protected under thiz
Onder, the following shell be considered indivia of being a Legal Observer: wearing a green
Mational Lawyers’ Guild ssued vr suthorized Legal Cbserver bat (typioally a green NLG haty or
wearing a blue ACLU ssued or authorized Legal Observer vest

3. The Police pay s othervise lawiul crowd-dispersal orders for a variety of
fawful eeazong, The Police shall notbe Hable for vislating this Order if & Jowrnalist or Legal
Observer i incidentally sxposed 1o crowd-control devices alfter remabning in the area where such
devices were deploved alier the issuance by the Police of an otherwise lawtul dispersal order,

B, in the tnterest of justice, Plaintif!s need not provide any security, and all

requirements under Bule 63{c) of the Federal Rules of Civil Procedure are waived,

PAGE 9 - TEMPORARY RESTRAINING ORDER
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7. This Drder shall expive fourtesn {14} davs after entry, unless otherwise extended
by stipulation of the parties or by further order of the Court

8. The parties shall confer and propose 1o the Court a schedule fin briefing and
hearing on whether the Court should issue a preliminary injunction.

ITIS SO ORDERED,

DATED this 2nd day of July, 2020, at 4:55 pm.

Michael H. Simon
United States District Judpe

PAGH 10~ TEMPORARY RESTEARNING QRDER
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

DON’T SHOOT PORTLAND, a nonprofit
corporation, in its individual capacity;
NICHOLAS J. ROBERTS, in an individual
capacity and on behalf of themselves and all
others similarly situated; and MICHELLE
“MISHA” BELDEN, in an individual capacity
and on behalf of themselves and all others
similarly situated,

Plaintiffs,
V.
CITY OF PORTLAND,
Defendant.

HERNANDEZ, District Judge:

No. 3:20-cv-00917-HZ

ORDER

Plaintiffs Don’t Shoot Portland, Nicholas Roberts, and Michelle “Misha” Belden, on

behalf of themselves and all others similarly situated, bring this action against Defendant City of

Portland. Compl. 1, ECF 1. Plaintiffs allege that Defendant, through the Portland Police Bureau,

1 - ORDER

FOIA CBP (03788



Case 3:20-cv-00917-HZ Document 28  Filed 06/09/20 Page 2 of 10

violated the First and Fourth Amendments by using oleoresin capsicum (“OC”) and
orthochlorobenzalmalonitrile (“CS”) (collectively, “tear gas”) during recent and ongoing
Portland protests. Plaintiffs also filed a Motion for a Temporary Restraining Order (“TRO”),
asking this Court to prohibit the City of Portland from using tear gas as a crowd control measure.
PL. Mot. TRO (“Pl. Mot.”), ECF 2. For the reasons that follow, Plaintiffs’ motion is granted in
part.
BACKGROUND

On May 29, 2020, citizens of Portland, Oregon, joined nationwide protests against the
death of George Floyd and other acts of violence perpetrated by police officers against the
African American community. While many demonstrations have remained peaceful, violence
and destruction have occurred. Plaintiffs in this case challenge the Portland Police Bureau
(“PPB”)’s use of tear gas against protestors participating in these demonstrations.

The Court has reviewed the declarations and video evidence submitted by the parties.
Defendant highlights the destruction that occurred on the first night of demonstrations, including
a fire instigated by protestors inside the Justice Center.! Reese Decl. § 6. Defendant also offers
evidence of largely peaceful marches—without any police intervention—and of officers using
tear gas in response to individuals shaking fences and throwing projectiles. See Sheffield Decl.
Plaintiffs do not dispute that, in some instances, officers deployed tear gas after individuals,

within a larger crowd of peaceful protestors, threw water bottles and fireworks. Wilbanks Decl.

! According to Defendant, “[t]he Justice Center houses the Multnomah County Detention Center.
The Multnomah County Detention Center serves as the initial booking facility for all arrestees in
Multnomah County and houses adults in custody for the County, as well as state and federal
inmates involved in court matters . . . . As of May 29th, the Justice Center held approximately
250 adults in custody.” Def. Resp. 4, ECF 17.

2 - ORDER
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9 8; Kruszewski Decl. § 9; Khalsa Decl. 4 13.2 But they also offer evidence that, in certain
incidents, officers fired cannisters of tear gas at protestors without warning or provocation both
in front of the Justice Center and elsewhere in downtown Portland. See, e.g., Roberts Decl. 99
14-15, 22-23; Bezdek Decl. 49 11, 23, 24; Theus Decl. § 9; Butera-Smith Decl. 49 8, 9; Rushton
Decl. 9 10, 11. Plaintiffs also recount multiple occasions in which crowds were surrounded by
tear gas without available avenues of escape. Roberts Decl. 4 15; Theus Decl. § 11; Bezdek Decl.
9 23; Butera-Smith 99 14, 15. Tear gas was also fired at protesters attempting to comply with
officers’ orders to leave the areas at issue. Wilbanks Decl. 9 14, 15; Bezdek Decl. 99 20, 23.

Defendant’s use of tear gas is governed by two internal policy directives: Directive
635.10, “Crowd Management/Crowd Control,”* and Directive 1010.00, “Use of Force.”
Additionally, on June 6, 2020, Mayor Ted Wheeler, as Commissioner of the Portland Police
Bureau, imposed further limitations on the use of tear gas, directing that “gas should not be used
unless there is a serious and immediate threat to life safety, and there is no other viable
alternative for dispersal.” Dobson Decl. 9 13.

STANDARDS

The standard for a temporary restraining order (TRO) is “essentially identical” to the
standard for a preliminary injunction. Chandler v. Williams, No. CV 08-962-ST, 2010 WL
3394675, at *1 (D. Or. Aug. 26, 2010) (citing Stuhlbarg Int’l Sales Co., Inc. v. John D. Brushy &
Co., 240 F.3d 832, 839 n.7 (9th Cir. 2001)); see also Daritech, Inc. v. Ward, No. CV-11-570-

BR, 2011 WL 2150137, at * 1 (D. Or. May 26, 2011) (applying preliminary injunction standard

2 Defendant also asserts that officers have been targeted with other projectiles, including “bricks,
full cans of soup, frozen water bottles, full water bottles, rocks, steel sling shot balls, fireworks,
bottles, beer cans, flares and many other items.” Schoening Decl. 4 15.

3 Directive 635.10 is available at: https://www.portlandoregon.gov/police/article/649358.

4 Directive 1010.00 is available at: https://www.portlandoregon.gov/police/article/751998.
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to motion for TRO). “A plaintiff seeking a preliminary injunction must establish that he is likely
to succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary
relief, that the balance of equities tips in his favor, and that an injunction is in the public
interest.” Am. Trucking Ass’'ns Inc. v. City of L.A., 559 F.3d 1046, 1052 (9th Cir. 2009) (quoting
Winter v. Nat. Res. Defense Council, Inc., 555 U.8. 7, 21 (2008)). “The clements of [this] test are
balanced, so that a stronger showing of one element may offset a weaker showing of another. For
example, a stronger showing of irreparable harm to plaintiff might offset a lesser showing of
likelihood of success on the merits.” Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1127,
1131 (9th Cir. 2011). Similarly, serious questions going to the merits, coupled with a balance of
equities that tips sharply in a plaintiff’s favor, will support the issuance of an injunction if the
other elements of the test are met. /d. at 1134-35 (internal citations omitted).
DISCUSSION

Before turning to the TRO analysis, there are four points worth addressing. First, as
Judge Jackson noted in resolving a similar motion just days ago in the District of Colorado,
people have a right to demonstrate and protest the actions of governmental officials, including
police officers, without fear for their safety. This right is enshrined in the First and Fourth
Amendments of the Constitution. Second, police in this country have difficult, dangerous, and
often traumatic jobs. As the Supreme Court has recognized, officers are often “forced to make
split-second judgments [] in circumstances that are tense, uncertain, and rapidly evolving.”
Graham v. Connor, 490 U.S. 386, 397 (1989). Third, this case arises in unprecedented times.
COVID-19 is a highly contagious and deadly respiratory virus that has taken too many lives and
upended communities throughout this country. Finally, like Judge Jackson, the Court recognizes

the difficulty in drawing an enforceable line that permits police officers to use appropriate means
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to respond to violence and destruction of property without crossing the line into chilling free
speech and abusing those who wish to exercise it.
I. Likelihood of Success on the Merits

A. Fourth Amendment Claim

The Fourth Amendment prohibits unreasonable searches and seizures. Excessive force
claims are analyzed under the objective reasonableness standard of the Fourth Amendment.
Graham, 490 U.S. at 395. The reasonableness of an officer’s conduct must be assessed “from the
perspective of a reasonable officer on the scene,” recognizing the fact that the officer may be
“forced to make split-second judgments” under stressful and dangerous conditions. /d. at 396—
97. The Fourth Amendment standard requires inquiry into the factual circumstances of every
case. fd. Relevant factors include the severity of the crime, the potential threat posed by the
suspect to the officer’s and others’ safety, and the suspect’s attempts to resist or evade arrest. /d.

Here, Plaintiffs provide video evidence and declarations documenting the use of tear gas
against protestors. While Defendant points to the destruction that occurred at the Justice Center
on May 29, 2020, Plaintiffs offer evidence that tear gas was used indiscriminately in other
instances throughout the city. In some of these instances, there is no evidence of any
provocation. In others, individuals appear to have shaken fences and thrown water bottles and
fireworks at the police. Either way, there is no dispute that Plaintiffs engaged only in peaceful
and non-destructive protest. There is no record of criminal activity on the part of Plaintiffs. To
the contrary, there is even evidence that some protesters were confronted with tear gas while
trying to follow police orders and leave the demonstrations. Given the effects of tear gas, and the
potential deadly harm posed by the spread of COVID-19, Plaintiffs have established a strong

likelihood that Defendant engaged in excessive force contrary to the Fourth Amendment.
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B. First Amendment Claim

The First Amendment provides that all citizens have a right to hold and express their
personal political beliefs. See Cohen v. California, 403 U.S. 15, 23-24 (1971). Organized
political protest is a form of “classically political speech.” Boos v. Barry, 485 U.S. 312, 318
{(1988). “Activities such as demonstrations, protest marches, and picketing are clearly protected
by the First Amendment.” Collins v. Jordan, 110 F.3d 1363, 1371 (9th Cir. 1996). However,
“[i]n order to demonstrate a First Amendment violation, a plaintiff must provide evidence
showing that ‘by his actions [the defendant] deterred or chilled [the plaintiff’s] political speech
and such deterrence was a substantial or motivating factor in [the defendant’s] conduct.””
Mendocino Envtl. Ctr. v. Mendocino Cty., 192 F.3d 1283, 1300 (9th Cir. 1999) (alterations in the
original) (quoting Sloman v. Tadlock, 21 F.3d 1462, 1469 (9th Cir. 1994).

There is a serious question as to whether Plaintiffs will succeed on their First Amendment
claim. At this juncture, the parties’ sole dispute is whether Plaintiffs can demonstrate that their
protected activity was a substantial or motivating factor in PPB’s conduct. Plaintiffs have
submitted evidence demonstrating that officers indiscriminately used force against peaceful
protestors on multiple occasions. On a few occasions, officers continued to fire tear gas canisters
as people attempted to leave the protest area, effectively blocking their escape. One protestor was
subjected to rubber bullets, tear gas, and a flash bang at close range as he was calmly walking
towards the waterfront, trying to comply with officers’ orders. Another was confronted by a
group of seven officers, who rolled tear gas down the street towards her even as she informed the
officers she was trying to go home. These incidents demonstrate that preventing criminal activity

near the Justice Center was not the sole purpose of PPB’s use of force. Instead, officers may
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have been substantially motivated by an intent to interfere with Plaintiffs’ constitutionally
protected expression.
II. Irreparable Harm

Plaintiffs must also “demonstrate that irreparable injury is /ikely in the absence of an
injunction.” Winter, 555 U.S. at 22. “Typically, monetary harm does not constitute irreparable
harm.” Calif. Pharmacists Ass’'nv. Maxwell-Jolly, 563 F.3d 847, 851 (9th Cir. 2009), vacated
and remanded sub nom. Douglas v. Indep. Living Ctr. of S. Calif., Inc., 565 U.S. 606 (2012). The
deprivation of a constitutional right, however, may constitute irreparable injury. Melendres v.
Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012) (affirming the district court’s finding that, in the
absence of an injunction, the plaintiffs faced irreparable harm where it was likely they would be
unlawfully detained in violation of the Fourth Amendment); see also Elrod v. Burns, 427 U.S.
347,373 (1976) (“The loss of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury.”). But see City of L.A. v. Lyons, 461 U.S. 95, 111
(1983) (holding that the plaintiff was not entitled to an injunction without a showing of any “real
or immediate threat that the plaintiff will be wronged again”).

Plaintiffs have demonstrated a threat of immediate, irreparable harm in the absence of a
TRO. Plaintiffs have shown a likelihood of success on the merits on their Fourth Amendment
claim and at least a serious question as to whether they have been deprived of their First
Amendment rights. There is a real and immediate threat that Plaintiffs will be deprived of these
rights as protests continue. The declarations in this case show that PPB has regularly used tear
gas to disperse peaceful protestors. It is likely that it will continue to do so. The risk of
irreparable harm is further heightened by the context in which these protests are occurring.

Despite the global coronavirus pandemic, Plaintiffs and other protestors throughout the
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country—ifrequently wearing protective face coverings—have taken to the streets to protest
police brutality and systemic injustice after the killing of George Floyd. But the use of tear gas
under these circumstances may put protestors’ health at risk, contributing to the increased,
widespread infection of this lethal virus. Without a court order limiting the circumstances in
which PPB may use tear gas, Plaintiffs are likely to suffer irreparable physical and constitutional
injuries.
IIl.  Balance of Equities

Under the “balance of equities” analysis, a court must “balance the competing claims of
injury” and “consider the effect on each party of the granting or withholding of the requested
relief.” Winter, 555 U.S. at 24 (internal quotation marks omitted). Defendant points to harm that
includes “the breaking of the windows of the Justice Center and other buildings, setting off
fireworks, property destruction, looting, setting fires in the Justice Center and other areas of
downtown, throwing and launching deadly projectiles at the police, and attempting to dismantle
a fence put up to protect the Justice Center.” Def. Resp. 22.

In theory, limits on the use of tear gas may impede officers’ ability to protect themselves
against potential violence from demonstrators. But any harm in limiting Defendant’s use of tear
gas is outweighed by the irreparable harm that Plaintiffs—engaged in peaceful protest—are
likely to endure. The relief afforded limits but does not eliminate the use of tear gas.
Accordingly, the balance of equities weighs in Plaintiffs’ favor.

IV.  Public Interest

“The public interest inquiry primarily addresses impact on non-parties rather than

parties.” League of Wilderness Defs/Blue Mountains Biodiversity Project v. Connaughton, 752

F.3d 755, 766 (9th Cir. 2014) (internal quotation marks omitted). The Ninth Circuit has found
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that ““it is always in the public interest to prevent the violation of a party’s constitutional rights.”
Melendres, 695 F.3d at 1002 (internal citations and quotations omitted); see also Cuviello v. City
of Vallejo, 944 F.3d 816, 834 (9th Cir. 2019) (“We have consistently recognized the significant
public interest in upholding free speech principles.” (internal quotations and brackets omitted)).

This is a significant moment in time. The public has an enormous interest in the rights of
peaceful protesters to assemble and express themselves. These rights are critical to our
democracy. The community, however, also has an interest in allowing the police to do their jobs
and to protect lives as well as property.

Here, there is evidence that officers have violated the constitutional rights of peaceful
protestors, as well as their own department’s internal directives and guidelines. Limiting the use
of tear gas may mean that officers are unable to stop some property damage. But the
unconstrained use of tear gas cannot weigh in the public’s interest when this use is likely to
exacerbate the transmission of COVID-19, for those engaged in peaceful protest as well as the
community at large. The Court therefore finds that the public interest weighs in favor of granting
a TRO in this case.

V. Relief

While the Court acknowledges that Mayor Wheeler has issued additional guidance on the
use of tear gas during these protests, Defendant has not submitted sufficient evidence to show
that this guidance will be effective in preventing its use against peaceful protestors in violation of
the First and Fourth Amendment. The Court also notes that a court order offers Plaintiffs
additional recourse in the event that these violations continue. The Court therefore orders that
PPB be restricted from using tear gas or its equivalent except as provided by its own rules

generally. In addition, tear gas use shall be limited to situations in which the lives or safety of the
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public or the police are at riske. This inchades the lives and safety of those housed at the Justice
Center. Tear gas shall not be used to disperse crowids where there 15 no or little nisk of mpury.
This order will expire m 14 days unless extended, superseded, or vacated by a subseguent
order. Plamtiffs arve not vequired to post secunty.
CONCLUSION
Plamntiffs” Motion for & Temporary Restraimng Order {2] 1s granted i part.
IT IS 80 ORDERED.

Diated: June 82020

MM T, i»g

MARCO A. HERNANDE
Dhuted States Distnet Judge
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U8, Department of Homeland Security
Washington, DC 20528

June 30, 2020

MEMORANDUM FOR: DISTRIBUTION

FROM: Chad F. Wolf M |
Acting Secretary

SUBJECT: DHS Support to Protect Federal Facilities and Property

Purpose: The purpose of this memorandum is to provide guidance for direct support to the Federal
Protective Service and our interagency partners to protect all federal facilities and property.

Introduction: The Department plays a key role in protecting Federal facilities and property
primarily through the Federal Protective Service (FPS) and in partnership with other DHS law
enforcement Components, interagency partners, and state and local partners. Recently, we have seen
numerous instigators, criminals and other bad actors use peaceful protests to harm people and
property, both Federal and private. For the past month, these bad actors have continued their
unlawful activity which has resulted in numerous threats, disruption, and damage to Federal facilities
and property.

Background: On June 26, the President issued the following Executive Order: Protecting American
Monuments, Memorials, and Statues and Combating Recent Criminal Activity. In this order, the
President directed that DHS “shall provide, as appropriate and consistent with applicable law,
personnel to assist with the protection of Federal monuments, memorials, statues, or property.”

In furtherance of this directive, I have formalized the DHS Protecting American Communities Task
Force (PACT) to provide an ongoing assessment of potential civil unrest and property destruction
and to address internal resource allocation and potential surge activity to ensure the continuing
protection of people and property.

Additionally, with the consent of other Departments and Agencies, I have determined that it is in the
public interest and fiscally sound for FPS to partner with other federal law enforcement to execute
the direction of the President. To that end, DHS began coordination with the Department of Justice
(DOJ) and the Department of the Interior (DOI) to establish information/intelligence sharing and
resource coordination as outlined in the order.

Action: The upcoming July 4™ holiday weekend has the potential for increased distruptive activity
at specific locations across the country that could threaten our personnel and the Federal facilities
and property they protect. DHS will be forward leaning in preparing to protect Federal facilities and

property.
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